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Chapter ATCP 35
AGRICULTURAL CHEMICAL CLEANUP PROGRAM

ATCP 35.01 Definitions. ATCP 35.18 Reimbursement conditions.

ATCP 35.02 Corrective action order ATCP 35.20 Multiple responsible persons.

ATCP 35.03 Landspreading. ATCP 35.22 Reimbursement amounts.

ATCP 35.04 Costs eligible for reimbursement. ATCP 35.25 Interest on approved reimbursement amounts.

ATCP 35.06 Application for reimbursement. ATCP 35.26 Partial corrective action; reimbursement.

ATCP 35.08 Department action on reimbursement application. ATCP 35.28 Reimbursement payments.

ATCP 35.10 Responsible person; eligibility for reimbursement. ATCP 35.30 Contested insurance claim; duplicate reimbursement; repayment.
ATCP 35.12 Corrective actions not eligible for reimbursement. ATCP 35.32 Hearing on denial of reimbursement application.

ATCP 35.14 Costs not eligible for reimbursement. ATCP 35.34 Agricultural chemical cleanup council.

ATCP 35.16 Contract services.

Note: This chapter codifiethe agricultural chemical cleanup program created (e) Drilling, including at—depth soil sampling and wielstalk
unders. 94.73, Stats. Persons seeking information aheuytrogram, or wishing to ion
file a claim for reimbursement of cleanup costs, may contact the agricultural cIeaJ% ' .
program in the division of agricultural resource managemeistofisin department (f) Laboratory services.

gifna%ggtéléu_rgétlr'ade and consumer protectiod, Box No. 891, Madison, Viscon- (g) Professional Consulting services.

(h) General contractor services.
(i) Other services provided by contractors.

(10) “Correctiveaction” means an action, consistiofgone or
orecorrective measures under sub. (12), that is taken or ordered
. ; ) ._in response to a discluyg in this state, and that is necessary to
poseof reducing the amount of agricultural chemical contamingesiorethe environment to the extent practicatel to minimize
tion or m'”"é‘.'z'.”g the slprésad of contam|r£)at|0Act|ve g:cound . the harmfuleffects of the dischge to the ajrlands or waters of
water remediation” includes treatment by means of aeratiogy;s state. “Corrective action” includes an action taken or ordered
bio-augmentationplanned nutrient loading or pump-and-trea,; the department of natural resources under s. 292)1Stats.,
metho?s. ) ) o ) ) ~inresponse to a disclu; but does not include an action ordered

(2) “Active soil remediation” means active physical, biologi py the department of natural resources under s. 291.37 (2) or
cal or chemical manipulation of soil for thirpose of reducing 291 .95, Stats. “Corrective action” does not include any action
the amount of a_grl_cultu_ral chemical contamination in soikgkenor required to be taken before January 1, 1989.

“Active soil remediation” includes treatment imeans of excava (11) “Corrective action costs” means reasonable costs that a

tion and landspreading, aeration, bio—augmentation or plannedynsiplenersonhas actually incurred for a necessary cerrec
nutrientloading. tive action.

(3) “Agricultural chemical” means a substance that is a fertil {12) “Corrective measures” means any of the following:

ATCP 35.01 Definitions. In this chapter:
(1) “Active groundwater remediation” means active physical,
biological or chemical manipulation of groundwater of the |,
rock or soil media in which groundwater is situated, forghe

izer or a nonhousehold pesticide, and that is a hazardous substance o . . .
asdefined in s. 292.01 (5), Stats. a) Investigation to determine the extent and severity of envi

“A (yri : ronmentalcontamination caused by a disa@rincluding sam
cil ggpo'?‘ﬁtre'guggaaelrcsh?ggglgl%inUD council” means the coun pling and analysis of soils, groundwater or other media.

« . . .- b) Containment, removal, treatment or monitoring of envi
(5) “Approved corrective action costsheans eligible correc ( L y .

tive action costs which the department has approved for reimnmentalcontamlnatlon caused by adis ar .
bursementinder s. ACP 35.08 (4). (c) Transportation, storage, land application or disposal of

(6) “Approved workplan” means a workplan for Correctivematerialscontaminatgd by a discig.
actionthat is approved by the departmantier s. ACP 35.18 (1)  (d) Othercorrective measures approved or ordered by the

(a). department.
(7) “Commercialapplication business” has the meaning given (13) “Department’means the state ofig¢onsin department
unders. 94.67 (5), Stats. of agriculture, trade and consumer protection.

(7m) “Contiguousland” means land included in the same par  (14) “Discharge’meanghe dischage, as defined in s. 292.01
cel or an adjacent parcel. “Contiguous land” includes patiats (3), Stats., of an agricultural chemical. o _
areseparated onIy b& road, rai|Way0r utility right—of—way or Note: Under s. 292.01 (3%tats., “dischaye” includes, but is not limited to, spil

; . ling, leaking, pumping, pouring, emptying, emitting or dumping.
by a government-owned land corridorwaterway not wider than : .
6% fegt y (15) “Dischargesite” means the areafefted by one omore

8) “Contractor’ means a person who contracts to perfalim discharges‘Dischage site” includes all contiguous land tlt
(8) p P owned,leased or controlled by the responsible person at the time

or part of a correctivaction. “Contractor” includes a Consunam’tﬁedischage occurs, plus any other areteafed by the dischge.
generalcontractor or subcontractor who contracts to perform a

or part of a corrective action, but does not include a responsitijle(%f) “Ellglble_corre(r:]tlvg agtlon costs”_mgans costs OndWh'Ctl:.
personor an employee of a responsible person. the department is authorized to pay reimbursement under this

. . . hapter.
(9) “Contractservices” means services provided by a contral — . ) .
tor as part of a corrective action. “Contract services” includes all (17) “Fiscalyear” means the state fiscal yeading June 30.

of the following services: (17m) “Fixture” means any of the following:
(a) Excavating. (a) Railroad tracks, ties and ballast.
(b) Trucking. (b) Culverts.
(c) Landspreading. (c) Fences.
(d) Waste disposal services. (d) Gas mains, pipelines and related structures.
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(e) Electric poles, power lines and related structures. (22r) “Nonhouseholdpesticide” means a pesticide that is not
(f) Water and sewer mains and pipelines. a household pesticide or industrial pesticide.

(9) Facilities for the transmission of telecommunications ~ (23) “Responsibleperson” means any of the following per
televisionservices, including wires, optics, cables, polestawd  SONns,or that persos’ successor in interest:
ers. (a) A person who ownsr controls an agricultural chemical
(18) “Generalcontractor” means a consultant or otben thatis dischaged.
tractorwho, on behalf of a responsible person, secures or directgb) A person who causes a disajar
the services of other contractors related to a correctisteon. (c) A person on whose propery agricultural chemical is dis
“Generalcontractor” includes a person who solicits or receivegharged.
contractbids, prepares contracts, directs corrective measures pefistory: Cr. RegisterAugust, 1994, No. 464,feB-1-94; am. (1), (3), (6), (10),
formedby others, or enters into contracts with subcontractors(sﬂggéw) and (20), c(7m),(20m), (22m) and (22r), and recr(9) and (19), Register

performcorrective measures. el 53@?2#5{?%@&.)?13, €f10-1-98; am. (4), c(17m), RegisterOctobey 2000,
(19) “Householdpesticide’means a pesticide that is any of

the following: ATCP 35.02 Corrective action order. (1) GENERAL.
(a) A sanitizer Thedepartment may issue arder requiring a responsible person
(b) A disinfectant. to take a corrective action. Aorder under this subsection shall

includeall of the following:

A icide. .
(c) A germicide (&) The name and address of the responsible person.

(d) Aninsect repellant that is applied to the human body or to

clothing. (b) A description of the property on which the responsible per
(e) A pesticide that is used exclusively for the treatment gPn's requweq t(,) take correctl\{e acthn. . .
householdpets. (c) A description of theorrective action which the responsible

(f) A pesticide product that is labeled exclusively for housgersonis required tq take. . . i
hold, lawn or garden use the product either is sold in ready- (d) A date by which the responsible person is required te com

to-useform or is sold exclusively in container sizes of less thafetethe corrective action.

onegallon. (e) Notice that the corrective action is required to conmiti
(9) A solid orliquid pesticide product that is used exclusiveI)‘/thC’”OW'nQ:
for the treatment of swimming pools, spas or hot tubs. 1. Applicable department rulesder chs. ACP 29 to 33 and

(20) “Indirect cost” means angeneral cost of doing businessthis chapter.
that cannot bedirectly and exclusively attributed to a corrective 2. Applicable rules of the department of natural resources
action. “Indirect cost” includes costs for equipment, supplies, seinderchs. NR 700, 706, 708 and 712 to 726.
vices,real estate, structures and improvements, overeaaa Note: For corrective actions under this chaptee department is authorized to
gerialand stafsupport, stdftraining, taxes, insurance ﬁnancingreviewcompliance with chs. NR 700, 706, 708, and 712 to 726, and to grant required

. . . . . approvalsand variances under those chapters on behalf of the department of natural
andother items which are not directly and exclusiaglyibutable resources.

to acorrective action or whose use is not limited to the corrective (2) Summary ORDER. (a) The department may issue an order

action. undersub. (1) on a summary basis, without priotice or hearing,
(20m) “Industrial pesticide” means any of the followipgs if thedepartment determines that a summary order is necessary to
ticidesthat is not a household pesticide: preventimminent harmto public health or safety or to the environ

(a) A pesticide that is solely labeled for use on wood ane coment.
tains pentachlorophenol, coal tar creosote orgamic arsenical (b) If therecipient of a summary order under.faj requests
wood preservatives. a hearing on that ordethe department shall hodeh informal hear

(b) A pesticide that is labeled for use in controlling algaé)g within 10 days after the department receives the hearing
fungi, bacteria, other microscopicgamisms or mollusks in or on requestnless the recipient of the order consents to a later date for
oneor more of the following, and is labeled for no other use exce;bﬁ informal hearing. If a contested matter is not resolved at the

ause described in sub. (19) (f) or (g): informal hearing, the recipient of the order is entitled tdass 2

1. Textiles, paperleather plastic, vinyl or othesynthetic contestectase hearing under ch. 227, Stats., and TE.PAL.
materials,metal or rubber . (c) The department i; not required to stay a s.ummedgr

2. Paints, varnishesyther coating products, lubricants oriSSuedunder par(a) pending the outcome of a hearing under par
fuels. (b). If, after a hearing under pdb), the department determines

thata summary order under péa) was not justified, the depart
mentshallreimburse the recipient of the order for reasonable cor
rectiveaction costs necessarily incurregl the recipient to com

3. Commercial, constructiormanufacturing or industrial
fluids, including adhesives, additives and pigments.
4. Commercial, constructiormanufacturing or industrial ply with the unjustified order

processegqu[pment, devices or containers, omhen those used Note: See ch. ACP 1 for procedure related to administrative orders and contested
in the production or storage of human food or animal feed.  casesUnder s. 94.73 (13), Stats., a person who violates a corrective aaiien

i i i issuedby the department under this section is subject to a civil forfefuret less
5. Ar waShlng’,COO“ng or heat transfer systems. than$10 nor more than $5,000 for each violation. Each day of contiviakdion
6. Medical equipment. is a separate t#nse.
7. Dr|nk|ng water or wastewater Systems History: Cr. RegisterAugust, 1994, No. 464,feP-1-94; am. (1) (e) 1., 2., (2)

b) and (c), RegisteSeptemberl998, No. 513, £f10-1-98.
(21) “Installment” means g@ayment by the department, unde§ ) and (e). RegisteBeptermns °

s. ATCP 35.28, of all or part of a reimbursement amount which the ATCP 35.03 Landspreading. (1) SoiL. (a) No person
departmenhas approved for payment under $CR 35.08 (4) may landspread soil that is removed from a disghasite, and

(©). containsan agricultural chemical, unless tthepartment issues to
(22) “Laboratory services” means laboratory analysis anthat person a permit authorizing that landspreading. Landspread
activitiesthat are incidental to laboratory analysis. ing shall comply with conditions that tlteepartment specifies in

(22m) “Landspread”means to spread or deposit on landhe permit.
otherthanin a landfill approved by the department of natural (b) An individual who landspreads soil containing a pesticide
resourcesinder s. 289.31, Stats., soil or water removed frdiga is deemed, for purposes of licensing and certification under ss.
chargesite. ATCP 29.25 to 29.27, to be applying that pesticide.
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Note: Landspreading is a potential method for destroying or recycling agricultural (a) The dates and fields on whitte landspreading occurred.
chemicalsemoved from a dischge site as part of a corrective action. The depart . . .
mentmay approve landspreading which applies agricultural chemicals at rates that(b). The rate at which the landspread materials were applied to
arecomparable to normal agronomic practice. eachfield.

(2) WAaTER. No person may landspread water that is removed (c) Written confirmation that theesponsible person notified
from a dischage site, and is contaminated with an agriculturahe owner of the landspreading site of the actual kinds and
chemical,unless all of the following apply: amountsof agricultural chemicals that were appliedite site as

(a) The department issues to that person a penmiitorizing @ result of the landspreading.
thatlandspreading. (d) A description of any problems incurrgdconnection with

(b) The department of natural resources issues to that pergﬁlandspread_ing. ) _ _ _
apollution dischage elimination system permit, if requiradder (e) A description of the tillage performed in connection with

ch. 283, Stats., which authorizes that landspreading. the landspreading.

(c) The landspreading complies with conditions specified b ,'{ﬂff‘o(gy) (f)ctrb%g%g;%ii’f{%“}g?&?ﬁa’\égj iﬁﬁg?;r}g ?gc;r‘(’g'(ggﬂgtzg'))y'

(
the department and the department of natural resources unR&jisterOctober 2000, No. 538, &f11-1-00:CR 03-119: renum. (1) to be (1)a),
pars.(a) and (b) cr. (1) (b) Register October 2004 No. 586, effl11-04

(3) PerRmIT APPLICATION. A person applying for alandspread — aTcp 3504 Costs eligible for reimbursement.  Sub

ing permit under sub. (1r (2) (&) shall apply on a form prescribeqe 1o the provisions of thishapterthe department shall reim
by the department. The person shall submit the application at | ea responsible person for the following corrective action
5 department business days before any landspreading occurs. and no others:

applicationshall include all O_f the following: ) (1) Thecost of qualified professional services needed for the
(a) The name of the applicant and any other persons involvggective planning and implementation of a corrective action,

in the landspreading. including engineering, hydrogeologic, field technician, hazard
(b) Thesource and quantity of soil or water that will be spreasliswaste disposal or general contractor services.
onland. (2) Coststo sample and analyze soils, groundwateotber
(c) The kinds and amounts of agricultural chemical contamiedia. This may include costs for soil boring, installation of
nants present in the soil or water under @& monitoringwells, sample collection, sample analysis and related
(d) The proposed application rate for each agricultural chen@ctivities. ) ) _
cal under par(c). (3) Coststo excavate contaminated soils and other contami
(e) The locations at which the soil or water will be spread difted materials, including backfilling and grading to restore the
land. contoursor drainage characteristicslahd altered by the correc
. . . tive action.
reir(r?bﬁggrg;%e.osed tillage for which the applicant may request (4) Coststo collect, handle, transport, treatdispose of con

. . taminatedsoils, groundwater or other contaminateaterials. If

(9) A landspreading agreement form, provided by the depalrﬁe responsible person disposes of contaminated soils by means
mentand completed by the applicant. Tdwnpleted form shall ot |andspreading under STEP 35.03, the department may reim
documentall the following: o bursethe following additional costs related to that landspreading:

1. That the owner of the proposed landspreading site has con5) Reasonable costs for tillage that is in excess of normal till
sentedo the proposed landspreading. ageand that is needed to reduce soil compaction caused by the

2. That the applicant has disclosedhiriting, to the owner of landspreading.The department may not reimburse costs for more
the proposed landspreading site, the kinds and anticipatgn? tillage passes.
amountsof agricultural chemicals thatill be landspread on the (b) Costs for pre—plant nitrogen testing of the landspreading
site. The disclosure shall state that persons applying agricultu@k to determine appropriate nitrogen credits for landspread soil
chemicalsto the site must, by lawake account of the pesticidesthatincludes a significant nitrogen componefithe department
applied by landspreading. may reimburse pre—plant nitrogen testing onl§hiét testing uses

3. That the owner of the proposed landspreading site resmplingand analytical methods that are scientifically recognized
agreedto provide a copy of the disclosunader subd. 2 to any andstandard within the agronomic community
otherperson who may grow crops on that site within 18 months (c) Locally reasonable rent, not to exceed rent for one growing

afterthe landspreading is completed. season, for cropland taken out of production for any of the follow
Note: To obtain a copy of the landspreading agreement form, contact the-Depﬁﬁg reasons:
mentof Agriculture, Tade and Consumer Protection, Agricultural Resource-Man

agemenDivision, PO. Box 891, Madison, Visconsin 53708. 1. The necessary stockpiling of soil, pending landspreading.
(h) Other relevant information which the department may 2. Crop harvesting restrictions in the landspreading permit.
require. (d) Costs to compensate a landowner for crop loss or yield

(4) ACTION ON PERMIT APPLICATION. The department may reductionthat occurs within one year after the landspreading if the
approvelandspreading which applies agricultural chemicals &ndownerdemonstrates, tor@asonable degree of certajrthat
ratesthat are comparabte those used in normal agronomic practhe crop loss or yield reduction was caused by one of the fellow
tice. The department shall grant or deny a permit applicatidfg:
undersub. (3) within 30 days after the department receives a com 1. Agricultural chemicals thatere present in the landspread
plete application. soil, but not known to be present when the landspreading

(5) PERMIT conDITIONS. The department may specify condi occurred.
tions which apply to a permit issued under sub. (1) or (2) (a), 2. Planting delays caused by the landspreading.
including any applicable requirements under chs. 94, 281 to 285 3. Soil compaction caused by landspreading, notwithstanding
and289to 299, Stats. The department shall specify the conditiorssasonabléillage of the landspreading site.
in writing, as part of the permit. (e) Costs tacompensate a landspreading site owner for access,

(6) ReporT. Within 30 days after a permit holder landspreadschedulingand like costs related to landspreading, if twat
soil or water pursuant to a department permit under(d)ilor (2) pensationis necessary to obtain accessattandspreading site.
(a), the permit holder shall provide the department with documefhe departmentmay reimburse costs that are locally reasonable,
tation showing all of the following: anddo not exceed $0.50 per cubic yard of landspread soil. This
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paragraph does not apply to landspreading on a site dwyrtbd 1. A certification that the responsible person has madea a
responsibleperson. sonableeffort to notify other responsible persons as required

(f) Costs to remove rocks and other debris from landspreders. ATCP 35.20 (2).
soils. The department may reimbursests to remove rocks and 2. Other relevant information requested by the department.
otherdebris before oafter the landspreading occurs, but not both. (¢y A “total reimbursement costs form” containing all of the
The department may not reimburse costs to remove rocks ;Bflowing:
debrismore than 90 days after landspreading is completed. If a - . . .
responsibleperson obtains competitive bids to screen the soil 16n;EIe t:rt:(l)ilIgtl'-,\be!EschJerirrﬁgttlj\:ge?r::gr?tnfr%ﬁtfh(feoéewgrctg‘lgrl\?
beforeit is landspread, the responsible person may not substit(t&P ® . X P :
the costs for post-landspreading debris removal without obtain 2. Other relevant information requested by the department.
ing competitive bids under sTEP 35.16. (d) An “insurance information form€ontaining all of the fel

(5) Costsfor any of the following corrective measures that th®wing:
departmenspecifically requires, or thahe department spegcifi 1. A statement indicating whether any portion of the cerrec
cally pre—approves in writing aftdinding that the measures aretive action costs for which the responsible person seeks reim
less expensive than the available alternatives: bursementnay be covered by insurance, @tatement from the

(@) Removal and disposal of concrete or asphalt. The depdfisponsiblepersors insurance company stating that the insurance
mentmay not reimburse costs for the removal or disposal 6f cotPmpanyhas denied the responsible persataim for reimburse
creteor asphalt installed after January 1, 1998 unless the resporgntof the corrective action costs.
ble person provet the department, by credible laboratory tests, 2. Other relevant information requested by the department.
thatthe construction site wdsee of agricultural chemical cen (e) A map showing the township, rangegtion and quarter—
taminationwhenthe concrete or asphalt was installed. The cosf,artersectionlocation of the dischge site. If the agricultural
to remove concrete or asphalt may include its depreciated valjgmicalwas dischajed while being transported from a site
calculatedas the original construction cost less all depreciatigyynedor controlled by a person who owned or controlled the agri
claimedto date by any person for tax purposes. ¢ jryralchemical at the time of the discher the applicatioshall

(b) Installation of an engineered barrier to limit infiltration ofinclude a second map showing the township, range, section and

existing contamination, provided thate responsible person quarter-quartesection location of the site from which the agricul
agreesn writing to maintain the barrier at his loer expense until tyral chemical was being transported.

the contamination is removed or fully degraded. _ (f) An accurate legalescription of the land parcel on which
(c) Temporary removal and reinstallation of a structure, fixtui@e dischage site is located. If the agricultural chemical was dis
or equipment item that is removed intact, and returned intétst tochargedwhile being transported from a site ownectontrolled
original use and approximate original location. by a person who owned or controlled tgricultural chemical at
(d) The following corrective measures related to fixtures thie time of the dischae, the application shall also includa
are in good condition and operating adequately when the eorraccuratdegal description of the land paraei which that site is

tive measure occurs: located. A parcel description under this paragraph sbaite

1. Temporary or permanent relocation. spondto the parcel description that was on record, at the time the

2. Removahnd replacement with a new fixture of the samgischargeoccurred or was discovered, with the register of deeds
size and qualityincluding any upgrade required by law in the county where the land parcel is located. _

3. Protection during a corrective actidhrough shoring or _ (9) A summary statement identifying each eligible corrective
othermethods. actioncost for which the applicant seelesmbursement from the

gepartment.The statement shall include each eligible corrective
ctioncost, paid by the applicant prior to the date of the reimburse
latedby the department under sT@P 35.25. o ' - .

History: Cr. RegisterAugust, 1994, No. 464,1eB-1-94; am. (), renum. (6) to mentapplication, for which the applicant seeks reimbursement.

be (7) andcr. (6), RegisterSeptember1998, No. 513, &f10-1-98: am. (3),and 1 hesummary statement shall allocate each cost to one fiflthe
recr.(4) to (6), RegisterOctober 2000, No. 538, &11-1-00;CR 03-19: r. and Iowing Categories;
recr. (5), r. (6) Register October 2004 No. 586, eff111-04. s . .

1. Soil investigation.

Soil remediation.

Laboratory and other analysis.
Groundwater investigation.

5. Groundwater remediation.

6. Miscellaneous.

i Note: Under s. ACP 35.08 (5) (b), if any persapplies for reimbursement of an
1. The responsible persemame and address. ineligible cost, the department may deduct twice the amount of that cost froperhat

: ; 'sreimbursement claim if the responsible person knew or should have known that
.2' The name and address .Of the persof‘ dlrectlng the Correcf&%sost was not eligible. K responsible person is not certain whether a corrective
actionon behalf of the responsible person, if other than the resp@gtioncost is eligible for reimbursement under this chapher responsible person
sible person. may contact the department for a preliminary opinion undeT&m35.08 (1).

3. A statement indicating whether the responsible person hag(h) Invoices or otheinformation documenting each of the
applied or will apply to another government agency for reimcostsunder par(g). Documentation shadentify the nature of the
bursemenbf corrective action costs incurred for the same dignaterialsor services provided, treenount chaged for the matei
chargesite. alsor services, the identity ¢fie providerand the dates on which

4. Other relevant information requested by the departmerifi® materlals or services were p.rowded.. .

5. The last date for which an eligible corrective action cost (i) Canceled checks or other information documenting that the

paid by theresponsible person is being submitted for reimburs@Pplicanthas paid all of the costs under.p@).
ment. If the last date is not specified on the application form, the (j) All of the following, for each cost item under péy):
lastdate will be the day the department receives the application. 1. Every bid required under sTEP 35.16 (2) (a), including
(b) A “multiple responsible persons form” containing all of theveryaccepted and rejected bid. Each bid shall indicate the name
following: of the contractor and the amount of the bid.

(7) Intereston approved reimbursement amounts as ealc

ATCP 35.06 Application for reimbursement.
(1) AppLICATION REQUIRED. A responsible person who seeks
reimbursemenof corrective action costs shall complete and sub
mit to the department all of the following:
(&) An “application cover sheet” containing all of the follow
ing:

pwD
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2. Every cost estimate required under CR 35.16 (2) (c) by thedepartment. In its decision, the department shall specify all
3., including the name of the contractor and the amount of the cothe following:
estimate. (a) The amount of eligible costs, if argn which reimburse

3. Every authorization required under §.@P 35.16 (2) (c) ment may be paid.
5., including the name of the contractor and the amount of the (b) The applicable rate of reimbursement undeTE€R35.22,

authorization. if any
(k) A spreadsheet that identifies and matches &aaiced (c) The total reimbursement amount, if athat is approved
costin par (h) with thedocumentation under pars. (i) and (j) supfor payment under $\TCP 35.28. The decision shall specify that
porting that invoiced cost. paymentis subject to the terms and conditiapecified under s.
(L) A substitute W-9 tax form. ATCP 35.28.

(m) Other relevant information required by the department. (d) If the department disapproves all or part of an application,
Note: To obtain application materials, contact the Departmertgoiculture, ~ thereasons for that disapproval. The department shall also explain

Trade& Consumer Protection, Agricultural Resoufdanagement Division,.®.  anyamounts deducted from the reimbursement application under
Box 8911, Madison, WI 53708. The department will provide applicatiaterials, sub (5)

includingillustrative examples and all of the forms required upaes. (a) to (d) and
(L). Reimbursement paid to a responsible person under this chapter may be report(5) INELIGIBLE CLAIMS REJECTED. (&) The departmerghall

able,for tax purposes, as income received by that person. disapproveany portion of a reimbursement claim which the

(2) APPLICATION FREQUENCY. A responsible person may notdepartmentinds to be ineligible foreimbursement under this
submitmore than one application under sub. (1) within any 1Zhapterand shall deduct any costs which the department finds
monthperiod for the same disclyar site. beineligible for reimbursement.

(3) FALSE, DECEPTIVE OR MISLEADING REPRESENTATIONS. (a) (b) If the department finds that any portion of an applisant’
No person may make, or conspire with another person to maksimbursementlaim is ineligible, and that the applicant knew or
any false, deceptive or misleading representation in connectisiiould have known that it was ineligible, the departmsimall
with any reimbursement application under this section. deducttwice the amount of the ineligible claim from the appli

(b) Any person who makes, or conspires with another perseant’s total claim. Deductions under this paragraph may not
to make any false, deceptive or misleading representation in ceXceedhe total amount of the applicasmtlaim. Before making
nectionwith a reimbursement application under this secison a deduction under this paragraph, the department may consult
ineligible for any reimbursement for that corrective action, and With the agricultural chemicaleanup council appointed under s.
alsoineligible for reimbursement for any other corrective actioATCP 35.34.

takenor ordered at any dischy site within 5 years after the date Note: The department will invoke sub. (5) (b) in cases where a claeasly
of that application ineligible, either because it is clearly prohibited underCR 35.14 or because there

A - : . L is no plausible basis for claiming reimbursememder this chaptein order to protect
_ Note: Persons filing fraudulent claims may also be subject to criminal proseq#emselvesagainst a double deduction under sub. (5) (b), applicants may discuss
tion. questionablatems with the department before submitting a claim.

(c) If any person has reasda believe that he or she has (c) If, after consulting with the agricultural cleanup council,
receivedany reimbursement for which he or she is ineligibléhe department determines thhe cost claimed for any goods or
underthis subsection, that person shall immediately notify thgervices is clearly unreasonable in relationurent market cost
departmentind shall refund with the notificatighe full amount  for those goods or services, the department may deny reimburse
of any reimbursement for which the responsjiseson is ineligi mentof the excessive cost, and ntaymburse a lesser cost which
ble. the department considers reasonabledétiermining whether a

(4) FAILURE TO SEEKREIMBURSEMENTIN PRIORAPPLICATION. A COstis unreasonable, the department may consider the radture
responsiblgoerson may not apply for reimbursemefn eligible the goods or services, the geographic location of the digehar
correctiveaction cost which theesponsible person paid during orsite, the need for the goods or services, the availability of alterna
beforethe period for which a prior reimbursement claim has bedéime goods or services, and other factors that may reasonédy af
submittedfor that dischage site,unless the corrective action costthe cost of the goods or services.
wasnot eligible for reimbursement undiis chapter at the time (6) RECONTAMINATION; REDUCED REIMBURSEMENT RATE. ()
of any prior reimbursement application for that disgkesite. ~ The department, after consulting with the agricultural chemical

History: Cr. RegisterAugust, 1994, No. 464,feB-1-94; rand recr(1) and (4),  cleanupcouncil, may reduce the reimbursement rate for a correc

RegisterSeptemberl998, No. 513, &f10-1-98; cr(1) (a) 5. and (5), am. (1) (f), +: : : :
() (intro.) and 1.,.rand recr(4), RegisterOctobey 2000, No. 538, éf11-1-00,CR ~ tVE action related to a discluysr discovered after November 1,

03-119:r. (5) Register October 2004 No. 586, effl11-04 2004 if the department has received or paid a reimbursement
claimrelated to a prior dischge at the same disclgar site.
ATCP 35.08 Department action on reimbursement (b) The presumptive reimbursement rate under(pais 50%,

application. (1) PRELIMINARY OPINION. The department may unlessthe department finds that afeifent rate is appropriate. In
issuea preliminary opinion on whether an applicant is eligible fogieterminingthe appropriate reimbursement rate, the department
reimbursemenof corrective action costs. The preliminary epinmay consider all othe following in consultation with the agrieul

ion is not binding on the department. tural chemical cleanup council:
(2) NOTICE ACKNOWLEDGING APPLICATION. Within 10 days 1. The type of agricultural chemical discied.
afterthe department receives an application undef €PA35.06, 2. The nature, size and location of disglear

the department shall issue a noticatie applicant acknowledging
the departmens receipt of the application.

(3) REQUEST FOR ADDITIONAL INFORMATION.  Following g
receiptof an application under sTEP 35.06the department may ..
requirean applicant to submit any additional information which
may be relevant to the departmenteview of the application. . e

; ; 6. Whether the dischge was caused by a law violation.

(4) DECB'QN' \.Mthln 90 days after the d_epartr_nent recelve_s a‘Note: See s. ACP 35.12 (8),%% prohibits the der))/artmem from reimbursing
completeapplication under s. ’CP 35.06, including any addi any costs for corrective actions made necessary by intentional or grossly negligent
tional information requiredby the department under sub. (3), theiolationsof law.
departmenshall issue a written decision approving or disapprov (7) FAILURE TO SUBMIT INFORMATION. If an applicant foreim
ing the application. Thelepartment may approve an applicatiotoursementfails to provide an adequate report of the corrective
in part, or approve an application subject to conditions specifigteasuresaken or corrective action costs incurredfads to pro

3. The similarity between the discharand prior dischaes.

4. The number of prior dischges, and the number of prior
chargedor which the department has reimbursed corrective
tioncosts.

5. The responsible perssrapparent negligence, if any
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vide any other relevant information required by thepartment, (6) Takenin response to a dischyg from a landfill or other
the departmentnay disapprove all or part of the application fofacility that is any of the following:

reimbursement. (a) A facility required to be licensed under s. 289.31, Stats.
History: Cr. Register August, 1994No. 464, eff 9-1-94; am. (1) and (5) (b), - . .
RegisterSeptember1998, No. 513, &f10-1-98; correction in (4) (b) madeder (b) A facility that would be required to be licensed under s.

SR-13,-%3 (Srr;) t(’b) ;'do%tatr\?" Egg‘sé?f{"imé’gﬂg%' l;!o. 5,13(»2571(-b()5) (bd), cr(%)gé 289.31,Stats., except that tlepartment of natural resources has
egisterOctobey , NO. , —1-00; correction In made unaer ; s :
13.93(2m) (b) 7., Stats., Regist@ctobey 2000, No. 538CR 03-1L9: renum. (6) issueda specific exemption under s. 289.43, Stats., or rules pro

to be (7), cr (6) Register October 2004 No. 586, effl11-04 mulgatedunder s. 289.05 (1) or (2), Stats.

) o (c) A closed or abandoned solid or hazardous waste disposal
ATCP 35.10 Responsible person; eligibility for facility that, if operating todayvould require a license under s.

reimbursement. A responsible person is not eligible for reim 589 31 Stats., or a specific license exemption under s. 2§2)05
bursemenbf correctiveaction costs unless all of the following, (2), Stats.

requirementsre met. (7) Taken in violation of federal, state or local law
(1) Theresponsible person files with tHepartment, by Octo . . ' . .

ber 14, 2000 or within 3 yeasster incurring the corrective action _ (8) Takenin responseo a dischage caused by an intentional
costs,whichever is latera reimbursement application that com©F 9rossly negligent violation of law committed by tesponsible
plieswith s. ATCP 35.06. personor the responsible perssragentincluding an intentional

r grossly negligent violation of ss. 94.645, 94.67 to 94.71, 94.73
r292.1, Stats., or of any rule or order adopted under those sec
tions.

(9) Takenwithout a reasonable technical or scientific basis.

(2) The responsible person complies with every correctivi
actionorder issued by the department underl&CRA 35.02 or the
departmendf natural resources under s. 292(7) (c), Stats.

(3) Theresponsible person, upon discovering the digghar

promptly reports the dischge to the department,df the respon (10) Takenwithout a reasonablerospect of success or envi
sible person is required to report the disgieannder s. 29211(2), ronmentalbenefit.
Stats. to the department of natural resources. (11) Taken at a dischge site located outside this state.

(4) If theresponsible person is a commercial application-busi History: Cr. RegisterAugust, 1994, No. 464,feB-1-94; am. (1) to (3), (6) (a)
ness the responsible person is in compliance, at the time of t3é): (8) and (10), RegisteBeptemberl 998, No. 513, &f10-1-98.
dischargewith s. AACP 29.20. o )
(5) If an approved workplan is required under§CR 35.18 _ ATCP 35.14  Costs not eligible for reimbursement.
(1), the corrective action complies with the approved workplan fgf1€ department may not reimburse a responsible person for any
thatcorrective action. of the following: o _
(6) The corrective action complies with applicable require (1) Coststhat are not eligible for reimbursement under s.
mentsunder chs. 281 to 285 and 289 to 299, Stats., this chapﬁ*}rrcp 35.04.
chs.ATCP 29 to 33, and chs. NR 700, 706, 708 and 712 to 726. (2) Indirect costs chayed bya contractor unless those costs
Note: For corrective actions under this chaptie department is authorized to areallocated to the contract according to a reasonable cost-alloca

review compliance with chs. NR 700, 706, 708, and 712 to 726, and to grant requifRshy formula that the contractor uses for ottsémilar contracts.
approvalsand variances under those chapters on behalf of the department of naturﬂote. An example of a reasonable cost allocation formula may be obtained from

resources.
. . . . theDepartment of Agriculture,ride & Consumer Protection, Agricultural Resource
(7) Thecorrective action is performed by or under the d|re§§?ana§emenbivisior?, PO. Box 891, Madison W1 53708 g

supervisionof a person who meets applicabfialification 3y A responsible persamindirect costs. Thidoes not pro
requirementsunder ch. NR 712, and who has adequate trainifgit the department from reimbursing any of the following:

andexperience to perform the corrective action. : : .

(8) The responsible persamapplication for reimbursement (2) Actu_al costs for equipment, sgpplles or Services that are
includesa claim or waiverunder s. ACP 35.20 (3), from each of usedexclusively for the corrective action. If a responsible person
the responsible personse identifie.d under”éCR 35' 20 (2) purchasesquipment that is used exclusively for the corrective

History: Cr. RegisterAugust, 1994, No. 464,feb-1-94: am. (1) to (4) ar@), 2ction,thedepartment may pay reimbursement on thiexince
RegisterSeptemberl998, No. 513, &10-1-98. betweerthe purchase cost and the reasonable salvage vaha of
equipmentprovided that the diérence does not exceed the-rea

ATCP 35.12 Corrective actions not eligible for  reim- sonable rental cost for equivalent equipment.
bursement. The department may not reimburse a responsible (h) Normal employee wages, salaries, expenses or fringe bene
personfor a corrective action that is any of the following: fit allocations for timavhich the responsible perserémployees

(1) Takenin response ta dischage that is an intentional use actuallyspend on a corrective action.
of an agricultural chemical for an agricultural purpose, unless the(c) Costs for equipment owned by the responsible person and
correctiveaction is ordered by the department undeRECP sed during a corrective action for excavating, trucking or fands
35.020r by the department of natural resources under s.282).1 greading provided that all of the following apply:

S

(c), Stats. An intentional use of an agricultural chemical includ 1 Th . ti bly sized dasianed t of
an application of that chemical, but does not include hand"nﬁ'iecérreciisgueﬁ?oenn IS reasonably sized aasigned to perform

mixing, loading or disposal that is incidental to an application. ] )
(2) Takenby the department of naturaésources under s. 2. The hours or units of equipmarge are reasonable and-nec
292.31(1), (3) or (7), Stats. essaryfor the task performed.
(3) Takenby the department of natureésources under s. 3. The equipment costs are determined according to a reason
292.11(7) (a), Stats., because the applicant failed or refusedablecost allocation formula.
respondadequately to a dischye. 4. The equipment costs do not exceed reasonable cestal
(4) Taken by a pesticide manufacturer or labeler wiso for equivalent equipment, including any operator costs.
requiredto be licensed under s. 94.68 (1), Stats., or who is exempt(4) The cost for the time that the responsible person, or any
from licensing under s. 94.68 (1) (b), Stats., in responseli® a officer of the responsible person, spends planning or implement
chargeby that pesticide manufacturer or labeler ing a corrective actiorThis does not prohibit the department from
(5) Takenin response to a disclgarthat occurs while the agri reimbursingnormal employee wages, salaries, expenses or fringe
culturalchemical is being held or transported by a comeam benefitallocations for time which employeegther than dicers,
rier. spendimplementing a corrective action.
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(5) Coststo construct, repaireplace, improve, relocater (22) Costsfor environmental audits, evaluationsapprais
demolishany structure, equipmeat fixture, except as provided als, otherthan those needed for thdeetive planning and imple
unders. ATCP 35.04 (5). mentationof a corrective action.

(6) Loss or impairment of property values or other assets, (23) Costsincurred by a responsible person because of-a con
exceptas provided under sTEP 35.04 (5). tractor’'sbreach of contract.

(7) Loss or impairment of revenue or income. (24) Coststo prepare an application unde”3.CP 35.06, to

(8) Attorney fees or other legal costs. contestan application decision under SI@P 35.32 or to consult

(9) Costs of relocating residents or business operations. with the department on the application.

(10) Costsof aesthetic or other improvements that ao¢ (25) Air travel expenses.

essentiato a corrective action, except for restorative grading and (26) Expensechages for meals, lodging, travel or othesr
filling costs authorized under ST@P 35.04 (3). sonalexpenses that exceed actual, necessary or reaserpble

(11) A cost that is reimbursed from another source. If, aftsr=:

being reimbursed by the department for any cost, a responsibld27) Supplementary chges for expedited services, including

personis reimbursed for the same cost from another source, ﬁzngeditledab%ratgry analysis, mail serviﬁemrcel _deli\éery ser
responsibleperson shall promptly notify the department anyf/Ce: uniess the department approves thosegeisain advance.

repayany duplicate reimbursement. ~(28) Contractorchages that are not based on services pro
Note: See s. ACP 35.30 related to duplicate reimbursement recovered as a redlified by the contractor and documented und&T€P 35.06 (1)
of a contested insurance claim. (9) and (h).

(12) Thecost of replacing dischged agricultural chemicals.  (29) Interestexpenses or othéinancing costs, except as cal
(13) The cost of providing alternative sources of drinkingculatedby the department under sST@GP 35.25.
wateror point-of-use water purification devices, except that the (30) The following costs related to landspreading under s.
departmentnay reimburse a responsible person up to $50,000 f§rCP 35.03:

any of the following corrective actions if the department or the ; ; ;
departmenbf naturalresources orders that action in response K’I’gg 3%(-)(?‘11p(e4r;s(z:1jt)|lon focrop damage, except as provided in s.

a dlschage:l . £ ori I (b) Residue sampling for nutrients or pesticides, exceptoas
(@) Rep ace.ment or restoratlon of private wells. . videdin s. ATCP 35.04 (4) (b).
(b) Connection to alternative water souragsether public or (c) Land rental or access chas, except as provided in s.
private. _ ATCP 35.04 (4) (c) and (e).
(14) Liability claims or judgments. (31) Costs for subcontractor service ajes or markups.

(15) Costsincurred by any federal, stase local government 35y Coststo plant or till land on which the responsible person

entity. The department may reimburse a responsible pdoson |angspreadsoil or wateunder s. ACP 35.03, unless the depart
corrective action costs incurred by the department of ”atur?aentrequires that land to be planted or tilled.
rt_esourcesmder 52_92-]1 (7) (a), Stats., a_nd C'@@d t(_) the respen History: Cr. Register August, 1994, No. 464,feB-1-94; am. (3) (intro.), (4),
sible person, provided that the responsibégson reimbursed the (llgsgé ('\1‘6),5 (1234)31(?21())' (]2.85)) glnd (3(%)), cr(dsge()c), 5131) a(g%)(B‘RZ), .RegiSIS%pteznaggr

0 i ,NO. y —1-Y9c6; am. an ,ana recrt ,ReqgisterOctobey s
departmenbf natural resources antitl not fail or refuse to take Peoe® 250§ 50 2o0s3 g PTG (6oh (13) Register Octobe2004
correctiveaction in response to an order directive from the No. 586, eff. 1-1-04

departmenbr the department of natural resources.

(16) Costsfor a contractds services that exceed the contrac  ATCP 35.16 Contract services. (1) GENERAL REQUIRE
tor’s bid price for those services, except as provided underv&nT. Except as provided in sub. (8), the department may not
ATCP 35.16 (2) (c). reimbursea responsible person for thest of a contract service
(17) Coststhat the responsible person has not yet paid, or Hflessthe responsible person contracts that service according to
which the responsible person may later receive a discount $s.(2) to (7).
rebate. (2) BIDS AND ESTIMATESREQUIRED. (a) The department may

(18) Costsnot supported by a canceled check or other conclffot reimburse a responsible person for contract services per

for reimbursement of those costs. contractorto provide services at that site on the basis of at least 3

(19) Coststo investigate or repair environmental contamina}jornpem've bids. Theresponsible person shall provide the

tion involving substances that are not agricultural chemicals. | cgﬁﬁgggxgm?oi gggy of the accepted bid before authorizing the
correctiveaction undethis chapter is combined with the inves P . )
tigation or repair of environmentalontamination involving sub __(P) Except as provided in pa(c), the department may not
stanceshat are noagricultural chemicals, the department majgimbursea responsible persdior contract service costs that
reimbursea portion of the combined project costs based on-a r&ceedhe contractds bid for those services under p(a@).
sonablecostallocation formula approved by the department. If, (c) The department may reimburse a responsible péoson
for any combination project, a responsible person also submiteaaitractservices not included in the contracsainitial bid under
reimbursementlaim to another governmental agenthe cost par. (a), or for additional hours or units of service beyond those
allocationformula shall be approved by the department and thagludedin the bid under paca), if all of the following apply:
otheragency 1. The contractor providing the additional services was
(20) Coststo analyze environmental samples for substancéglectedby the competitive bidding procedure under. ).
that are not agriculturathemicals, except that the department 2. The contractor bills for the additional serviegshe same
may reimburse costs for the analysis of environmepaahmeters per—unitprice at which the contractor agreed to provide equiva
if that analysis iseeded for the design or implementation of a colent services, if anyin the contractds initial bid under par(a).

rectiveaction. 3. The contractor provides the responsible person and the

(21) Coststo analyze environmental samples &gricultural departmentvith a cost estimate for the additional services, and
chemicalsthat are not reasonably suspected of having been dibtainsthe approval of the responsible person and the department,
chargedat the dischae site. beforeperforming those services.
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5. The responsible person gives the contractor written-autho 4. Drilling, including at-depth soil sampling and well instal
rizationto proceed with the additional services, after receiving thegion.
contractor’sestimate under subd. 3. Note: A responsible person may obtain full reimbursenfienservices provided

- . by a consultant or laboratory thatnot the lowest biddgprovided that other require
6. The cost for the additional services does not exteed mentsunder this section are met. A responsible person should consider bid amounts,

contractor’sestimate under subd. 3. butmay consider other factors including professional qualifications and special proj
7. The additional services do not involve the selection, desifi"eeds- ,
or installation of active groundwater remediation. (5) SEPARATECONTRACTORS. (a) No contractor who provides

Ay of the following contract services for a corrective action may

departmenshall keep copies of all bids and estimates requir@3°vide contract services other than the following contract ser
underthis subsection, and shall make those copies available toYfféeSfor that cqrrectlve action:

department for inspection and copying upon request. The respon 1. Excavating.

sible person shall keep copies of the bids and cost estimatas for 2. Trucking.

least2 years after the department has paid or denied all reimburse 3. | andspreading and other waste treatment or disposal ser
mentsto which those bids or cost estimates pertain. vices.

(2m) BID AND ESTIMATE CONTENTS. Every bid under sub. (2) 4. prilling, including at-depth soil sampling and well instal
(a) and every cost estimate under sub. (2) (c) 3. shall includeglign.

of the following: - o , (b) No contractor who provides laboratory services foorm
(a) A clear description and itemization of the contract servicegctive action, other than immunoassay services or field testing

includedin the bid or estimate. The description shall be based 88rvicesusing hand-held devices, may provide other contract ser
anapproved workplan oif there is no workplan, on a good faithyjcesrelated to that corrective aétion.

estimateof thescope of the project as stated in the bid or estimate. (c) Paragraphs (a) and (b) do not apply to a generatactor
_ (b) A total bid price or cost estimate for all of the contract sef\o subcontracts with independent subcontractors to provide ser
vices included in the bid or estimate, and a subtotal price for eqfths ynder pa(a) or (b) for a corrective action, provided the-sub
of the component services itemized in the bid or estimate. contractorscomply with pars. (a) and (b). '
(c) The following in_forma}ti_on related to every service priced (6) CERTIFICATION BY CONTRACTOR. (a) In every bid or cost
onan hourly or per unit basis: , , estimateunder sub. (2), the contractor shall certify both of the fol
1. The price per hour or per unit of service. lowing:
2. Areasonable, good faith estimate of tienber of hours 1. That the contract services will comply with applicable
or units of service to be provided. requirementsinder thischapterchs. ACP 29 to 33, and chs. NR
3. The total estimated price for the service, based on the e300, 706, 708 and 712 to 726.
mateunder subd. 2. Note: For corrective actions under this chaptie department is authorized to

: f ; review compliance with chs. NR 700, 706, 708, and 712 to 726, and to grant required
4. The estimated date by whitie contractor will perform the approvalsand variances under those chapters on behalf of the department of natural

(d) A responsible person requesting reimbursement from

service. resources.
(d) Every certification and disclosure required of the contrac 2. That the contractor will make available to the department
tor under subs. (6) and (7). uponrequest, for inspection armbpying, all of the contractisr

(e) The basis for attributing project costs to correctiea  documentsand records related to the contract services.
suresunder this chapteif the project is also designed to investi  (b) If a contractor submits a bid or cost estimate under sub. (2)
gateor repair environmentalontamination involving substancesto provide engineering, hydrogeologic, field technician or general
that are not agricultural chemicals. The attribution shallitétke contractorservices, the contracterbidshall certify that the con
accountthe reasons for which the overall projeets initiated, and tractor has and will maintain insurance coverage for errors and
the end goals of the project. omissions, including pollution impairment liability coverage of

(3) SERVICESPRICEDON AN HOURLY ORPERUNIT BASIS. (a) Bids notless than $1,000,000 per claifar not less than $1,000,000
andcost estimates for the following services shalpbeed on an in annual aggregate claims, with a deductible of not more than

hourly or per unit basis: $100,000per claim.
1. Excavating Note: If a general contractor solicits other contractumsehalf of a responsible
: : : personand the responsible person contracts direwitly or directly compensates the
2. Trucking. othercontractors, the general contrad®subject to the insurance provisions-con
; ; ipedin this paragraph. Aontractor who subcontracts for corrective action services
. 3. Landspreadlng and other waste treatment or dISp08a| %élladirectly compensates the subcontractor is not acting as a general contractor with
vices. regardto that subcontracted service.
4. Dirilling, including at—-depth soil sampling and well instal ~ (c) If a contractor submits a bid or cost estimatder sub. (2)
lation. to provide laboratory services, the contratddsid shall certify
5. Laboratory services. thatthe contractohas and will maintain insurance coverage for

errors and omissions (professional liability) of not less than
$1,000,000per claim, for not less than $1,000,000 in annual

(b) Bids and cost estimates for professiomapersonal ser : . .
vices,including engineering, hydrogeologfld technician and lgg?rrnegate:lams, with a deductible oot more than $100,000 per

generalcontracting services, shall be priced on an hourly basis. . ) .

(4) RESPONSIBLEPERSON;CHOICE OF CONTRACTORS. (&) The (d) If a contractor submits a bid or cost estimate un(’jer sub. (2)
departmentnay requirea responsible person to explain that—pelIO provide drilling services or soll prabing, the contratstdnd
son'schoice of contractors. shall certify that the contractéras and will maintain insurance

- ) coveragefor pollution impairment liability coverage of ntess
(b) A responsible person may select any contract serviee pjRan$1 000,000 per claim, for not less than $1,000,000 in annual

vider, but may not claim reimbursementafy corrective action aggregatelaims, with a deductible ofot more than $100,000 per
coststhat exceed the low bid for any of the following contract seg|3im.

vices: _ (7) CONTRACTORDISCLOSURE. (a) If a contractdis bid or cost
1. Excavating. estimateunder sub. (2) includes any contract service or cost-a con
2. Trucking. tractorknows orshould know is not eligible for reimbursement
3. Landspreading and waste disposal services. underthis chapterthe bid or cost estimashall clearly identify

6. Services normally billed on an hourly or per unit basis.
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thatservice or cost and shall clearly disclose that it is not eligikédbly incur corrective action costs relatedth® same dischge
for reimbursement by the department. site. The reimbursement application shiaéntify every poten

(b) A contractor shall disclose, in evesigl under sub. (2) that tially responsibleperson whom the applicant has notified or
includeslandspreading services, the name of shbcontractor attemptedo notify under this paragraph.
who will provide the landspreading services. (b) The department may require an applicantotify other

(8) ExempTioNs. The department may reimbursecessary responsiblepersons, known tthe department, who have incurred
and reasonable contract service costs incurred by a responsflénay foreseeably incur corrective action costs related to the

personwho fails to comply with subs. (2) to (7) if anfthe fob ~samedischage site. S ‘
lowing applies: Note: A responsible person who fails to give notice under sub. (2) migble
) . . to those not notified if, because of that failure, those persons are disqualified from all
(a) The responsible person demonstrates that compliance witBart of the reimbursement to which they would otherwise be entitled.

subs.(2) to (7) is not reasonably possible. (3) JoINT APPLICATION. The department shall deny a reim
(b) The contract service costs ajedl by the contractor dwt  bursementapplication unless every responsible person success
exceed$3,000. fully notified under sub. (2) includes his or her full claim for reim

(c) The department pays reimbursement at a rate that isjsementas part of the samjeint application, or waives any
morethan 75% of the rate normally allowed underECR 35.22. claimfor reimbursement related to disches to datet that dis
(9) DISAPPROVEDBIDS ORESTIMATES. If the department finds chargesite. If a notified person fails to submitkim within 30

: ; ; : fter receiving notice, or fails to provide documentation
thata bid or cost estimatender sub. (2) is unreasonable, that blogays a L c h
or cost estimateappear to be noncompetitive, or that all or pa#{nders. ATCP 35.06 (1ithin 60 days after receiving notice, that

of the contract service is unnecesstrg department may do any ailure constitutes a waiver of thaersons claim with respect to
P thatapplication.

of the f0|.|OWIng. . ) History: Cr. RegisterAugust, 1994, No. 464,feD-1-94; am. (1), RegisteBep

(a) Disapprove the bid or estimate. tember,1998, No. 513, &f10-1-98.

(b) Require the responsible person to obtain up to 3 additional

b:dsqrhes;i.mates.. Additional bids or estimates, if, @mall com REIMBURSEMENT FORMULA. () Excepias provided in subs. (2)
ply with this sgctlon. . . " . through(6), the department shall reimburse a responsible person

© Deterrlnlne tkr:at tr;]e corrective action oelgible for reim o1 each dischae site an amount equal16% of the eligible cer
bu&ig@?gﬁ;iﬁ;/\?&; fgg;n,\?:géff'gg?lr_gjt;ma(tgczé) (@ (nroy, "ECtIVE action costs that are greatian $3,000 and less than
1.,and (8) (b)., rand recr(2), (3'), @ and '(5)1 6(2m), r (75Y Régist’erSeptembe'r’ $400,000.To this amount, the department shall add intarests
1998,No. 513, df 10-1-98;am. (1), (2) (a) and (c) 3., (2m) (d), (6) (b) and (@Y unders. ATCP 35.25.

ATCP 35.22 Reimbursement amounts. (1) GENERAL

et R ) A o e oy o o (b) If no more than $3,000 of the eligible corrective action
Register October 2004 No. 586, eff.1--1-04 costsunder par(a) were incurred prior to January 1, 2004, the
_ - total amount paid under paa) may not exceed $297,750.
ATCP 35.18 Reimbursement conditions. (1) WORk- (c) If more than $3,000 of the eligibt®rrective action costs

PLAN REQUIRED. (&) Except as provided in pgb) or (c), the underpar (a) were incurregbrior to January 1, 2004, the total
departmentmay not reimburse a responsilplerson for eligible amountpaid under para) may not exceed $317,600 or then
correctiveaction costs exceeding $7,500 unless the departmgpthe following, whichever amount is less:

approvesa writtenworkplan for the corrective action before the 1 Eighty percent of the eligible corrective action costs

responsiblgperson takes the corrective action. incurredprior to January 1, 2004 that exceed $3,000.
(b) Paragraplfa) does not apply to a reasonable and necessary 7 - seventy-five percent of the tiifence between $400,000
correctiveaction taken on an engancy basis. andthe eligiblecorrective action costs incurred prior to January

(c) A responsible person is not requitecbbtain department 1, 2004.
approvalfor a workplan under pafa) if the responsible person () DiFFERENTREIMBURSEMENT FORMULA FOR SOME PERSONS.
submitsthe workplan to the departmentesst 30 days before tak (a) Except as provided in subs. (3) through (6), the department
ing the corrective action, and the department neither approves 8Q4|| reimburse a responsible persion each dischae site an
rejectsthe workplan within 30 days aftdre department receives gmountequal to 75% of the eligible corrective action costs that are

the workplan. greaterthan $7,500 and less than $400,000 if any ofdhewing
(2) ADDITIONAL SITE INVESTIGATION OR CORRECTIVEACTION.  apply at the time the dischge occurs or is discovered:
The department may require a responsible petsgerform addi 1. Theresponsible person is required to be licensed under ss.

tional investigation, or take additional corrective actia®a pre  94.67to 94.71, Stats.
conditionto the reimbursement of any correctaetion cost under 2. The responsible person employs more than 25 persons.

this chapter .
History: Cr. RegisterAugust, 1994, No. 464,feD-1-94; rand recr(1), am. (2), 3. The responsible person has gross annual sales of more than
RegisterSeptember1998, No. 513, €f10-1-98; rand recr(1) (a), RegisteiOcto $2,500,000-

ber, 2000, No. 538, &f11-1-00. (b) To the amount under p4g) the department shall add inter

ATCP 35.20 Multiple responsible persons. (1) Reiv- estcosts under s. FCP 35.25. - . .
BURSEMENTLIMIT. If more than one responsible persogligible © Ifdno more than $7,500 ?; the eligible correctlggoactlﬁn
for reimbursement under this chapter for corrective action tak ﬁStS”n er par(@) were incurred prior to January 1, 2004, the
in response to one or more disdes at the same discharsite, 014l amount paid under pars. (a) and (b) may not exceed
the combined amount paid to those responsible persons may%?4’375' . . )
exceedthe maximum amount specified for a disgeunder s. d) If more than $7,500 of the eligible corrective action costs
ATCP 35.22 (4) (a) or a dischge site under s. PCP 35.22 (1) or uUnderpar (a) were incurregbrior to January 1, 2004, the total

). amountpaid under pars. (a) and (b) may not exceed $314,000 or
Note: See s. 94.73 (6) (am), Stats. the sum of the following, whichever amount is less:
(2) NOTICE TO OTHER RESPONSIBLEPERSONS. (a) Before any 1. Eighty percent of the eligible corrective action costs

responsibleperson files a reimbursemeapplication under s. incurredprior to January 1, 2004 that exceed $7,500.

ATCP 35.06, that responsible person shall make a reasonable 2. Seventy—five percent of the flifence between $400,000
effort to notify every other person, knownttte applicant, who andthe eligiblecorrective action costs incurred prior to January
may be a responsible person and who has incurred oforesee 1, 2004.
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(3) TRANSPORTATIONDISCHARGES. For purposes of subs. (1)returna reimbursement, the responsible person shall rétern
and (2), whenever an agricultural chemical is disgedrwhile reimbursemenaccording to the departmentirective.

beingtransported from a site owned or controllechierson who (4) Reimbursementinder sub. (1) for a portiasf a corrective
owns or controls the dischged agricultural chemical, the dis actiondoes not déct the reimbursement rate that applies to a dis
chargeis deemed to occur at that site. chargeunder s. ACP 35.22 (4) (a) or to a discharsite under s.

(4) PREAPPROVAL REQUIRED FOR SOME CORRECTIVE ACTION  ATCP 35.22 (1) or (2).
cosTs. (&) The department may not reimburse corrective actiortistory: Cr. RegisterAugust, 1994, No464, ef. 9-1-94; r and recrRegister
coststhat exceed $100,000 for any disgeunless the depart SePtemberL998, No. 513, &f10-1-98.
ment, after determining that the costs are reasonable and-neces .
sarybased on the nature, size and complexity of the correctiveATCP 35.28 Reimbursement payments. ~ Thedepart
action, approves the additional costs before the responsésle mentshall reimburse responsible persons for approved corrective
sonincurs them. The department may specify conditions and liction costs, in the totaamount approved for each corrective

itationson its approval. An approval under @ 35.16 (2) (c) actionunder s. ACP 35.08 (4) (c), in the order in which the
3. constitutes an approval under this paragraph. departmenteceives completeeimbursement applications from

thoseresponsible persons. The department shall make payments
eunder this section from the appropriations under s1802) (e)

4nd (wm), Stats. Notwithstanding any other provision of this
chapter,payment is subject to the availability of funds in those

(b) A dischage under paxa) includes all dischges that occur
at a dischage site before the responsible person initiates corr
tive action inresponse to any of those disges. A subsequent
dischargds considered a separate disgeaunder paxa), subject appropriations.

to a separate $100,000 limit. History: Cr. RegisterAugust, 1994, No. 464,feB-1-94; rand recr(1) and (2),

(c) Areimbursement under this subsection may not exceed #me(3) (a), renum. (3) (d) to be (3) (c)(4) and (5), RegisteBeptember1 998, No.
limits provided under subs (1) and (2) 513, eff. 10-1-98;CR 03-119: r. and recr. Register October 2004 No. 586, eff.

11-1-04
(5) CORRECTIVEACTION COSTSINCURRED PRIORTO JANUARY 1,

2004 For eligible corrective action costs incurred prior to January ATCP 35.30 Contested insurance claim; duplicate

1, 2004, the applicable reimbursement rate under subs. (I2andeimbursement; repayment. |[f, after being reimbursed by the

is 80%, rather than 75%. departmenfor any correctiveaction cost, a responsible person
(6) REDUCED REIMBURSEMENT RATE FOR REPEAT DISCHARGES. reCQVer&)n a contested in_surance claim relatetheosame cer

The department may reduce thapplicable reimbursement raterectiveaction, the responsible person shall apply the proceeds of

under this section, if aeductionis appropriate under sT&P thatrecovery as follows:

35.08(6). (1) Theresponsible person may first apply the proceeds to pay

S Historg/: %gge,\?istg{/;ugfulsc}, %93;31, No. 4164,f2e9—1—_94: randdrefr Regisgzr reasonabldegal fees, reasonable expert witness feesodmer

Rgg}g{;‘rggobe}z&oy St efn-’fﬂ‘)of&h(oéfﬁié';”ﬁrgﬁdafecﬁ ()1§a§’r?rz)j ((2)): reasonabléegal costs necessarilycurred by the responsible per

renum. (4) (c) and (d) to be4) (b) and (c), cr (5) and (6) Register October 2004 SONto obtain the recovery

No. 586, eff. 1-1-04. (2) The responsible person may next apply the proceeds

. againsthat portion of the responsible persoaligible corrective

ATCP 35.25 Interest on approved reimbursement  actioncosts which exceeds the maximum amount on which the

amounts. | Tlhe %epaétm%"}tégigagg interest to a rle'mtr’lurse_m‘%@partmenmay pay reimbursement under §.GP 35.22.

amountcalculated under 22 atarate equalto the prime 3y g regponsible person shall pay to the department-a per

interestrate on the date when the department receives a comp tageof any remainingroceeds which equals the applicable

reimbursemenéapplication. The department shall calculate intef rs
; eimbursementate specified under STEP 35.22, except that the
estfrom that date for the unpaid balance approved und&rGPA total amount repaid under this subsection need not exceed the total

35.22. . > -
History: Cr RegisterAugust, 1994, No. 464,feB-1-94: am. Registeseptern  2MOUNt Of reimbursement which the department paidifte
ber, 1998, No. 513, &f10-1-98. responsibleperson for the same corrective action.

History: Cr. RegisterAugust, 1994, No. 464,feB-1-94; am. (2) and (3Regis
. . . . ter, Septemberl998, No. 513, &f10-1-98.
ATCP 35.26 Partial corrective action; reimburse - P

ment. (1) Upon completing any of the following portions of a ATCP 35.32 Hearing on denial of reimbursement

correctiveaction, a responsible person may apply for and recei?{Bplication. (1) REQUESTFOR HEARING. A person adversely

reimbursementof eligible corrective action costs which theygecteqpy the department disapproval of a reimbursement
responsibleperson pays prior to the reimbursemapplication

date: applicationunder s. ACP 35.08 (5) maywithin 30 days after

' ) receivingnotice of that disapproval, request a hearing before the
(a) An emegency response, if any departmento contest that disapproval. A request for hearing shall
(b) A soil investigation approved by the department. If the sdie made in writing and shall specify the grounds for the request.

investigationconcludes that active soil remediatiomecessary (2) INFORMAL HEARING. (a) Within 10 business days after the
the department shall approve an active soil remediation plgepartmentreceives a request for hearing under sub. (1), the
beforereimbursing the responsible person for the soil investiggepartment shall hold an informal hearing in response to the
tion. requestunless the requester agrees to a later date for the informal
(2) Thedepartment may not reimburse any portion of a cohearing.The informal hearing shall be held before a department
rectiveaction under sub. (1) unless the responsible person dememployeeor official who is authorizedo reverse or modify the
stratesto the departmerst’satisfaction, that the responsible-perdepartment’siecision as necessaifhe informal hearing shall be
sonis proceeding in a timely manneith the remainder of the heldby telephone or atlacation determined by the department.
correptiveaction. The departmentay withhold reimbursement (b) Within 10 business days after thenclusionof the infor
pending department approval of a workplan for the remainderghi hearing under pata), the presidingfficer shall issue a brief
the corrective action. written memorandum which summarizes the informal hearing,
(3) If, after receiving any reimbursement under sub. (1),andany decision or action resulting from the informal hearing. A
responsibleperson fails to complete a corrective action asopy of the memorandum shall be provided to the person who
requiredunder this subsection, the department may diteet requestedhe hearing. The memorandum shall include a notice of
responsiblepersonto return that reimbursement by a specifiethe persons right to request formal contested case hearing under
date. If the department properly directg@sponsible person to sub.(3).
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(3) FormAL HEARING. If a contest related to the disapprosfl terms:

a rei_mbursement application %ot resolved after an informal  (a) Two farmers.
hearingunder sub. (2), a person adversefgattd by thelepart (b) Two pesticide dealers or commercial applicators.
ment’sdisapproval of the application may requa$tll contested (c) One environmental consultant
casehearing on the disapprovak request for a full contested (d) One agricultural chemical manufacturer or wholesaler
casehearing shall be filed with the department, in writing, within (3) M The agricultural chemical cleanup council
30 days after the date of the informal hearing under sub. (2). EETINGS. gricultu ! -leanu unci

History: Cr. RegisterAugust, 1994, No. 464,feB~1-94; am. (1) and (3Regis shallmeet, at the call of the department, to advise the department

ter, Septemberl998, No. 513, & 10-1-98. on any of the following matters on which the department seeks
advice:
ATCP 35.34 Agricultural chemical cleanup  council. (a) Rules proposed under s. 94.73, Stats.

(1) CreaTioN. The department shall appoint an advisory council (b) Fees andurchagesto fund reimbursement of corrective
to advise the department on matters relabetthe administration actioncosts.

of this chapter The advisory council shall be called the agricul  (¢) Proposed department actions underCR 35.08 (5)b)
tural chemical cleanup council. and(c).

(2) MemBers. The agricultural chemical cleanuuncil (d) Other matters related to the administration of this rule.
shall consist of the following members, appointed for 2-year History: Cr. RegisterOctobey 2000, No. 538, & 11-1-00.
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